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DIOEST: 

1. 

2. 

Protest against a contracting agency's 
determination to set aside a procure- 
ment under section 8(a) of the Small 
Business Act on the basis that the 
agency has acted in bad faith is 
denied, since the protester has failed 
to establish that the agency's decision 
was motivated by a specific and mali- 
cious intent to exclude the firm from 
competing for the contract. 

A non-8(a) firm is not an interested 
party under GAO's Bid Protest Proce- 
dures to question the qualifications of 
a particular 8(a)-eligible firmd 

Washington Patrol Service, Inc. (WPS) reauests 
reconsideration of 
Service, Inc., B-2 
11 360 in which we 

our decision Washington Patrol 

dismissed the firm's protest against 
14568, March 2 7 ,  1984 # 84-1 CPD 

the Department of the Army's decision to award a con- 
tract to the Small Business Administration (SBA) under 
the 8(a) program.1 We dismissed the protest because we 
generally do not review a determination to set aside a 
procurement under section 8(a) absent a showing of 
possible fraud or bad faith on the part of government 
officials, or an allegation that regulations were 
violated . 

hection 8(a) of the Small Business Act, 15 U.S.C. 
S 637(a) (1982)., authorizes the SBA to enter into con- 
tracts with any government agency with procuring author- 
ity and to arrange for the performance of such contracts 
by letting subcontracts to socially and economically 
disadvantaged small business concerns. The contracting 
officer is authorized "in his discretion" to let a con- 
tract to the SBA upon such terms and conditions as may 
be agreed upon by the procuring agency and the SBA. 
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I n i t i a l l y ,  w e  viewed t h e  protest  as  n o t  s a t i s f y -  

i t s  r e q u e s t  for  r e c o n s i d e r a t i o n ,  however ,  WPS pro- 
v i d e d  documentary  e v i d e n c e  i n  s u p p o r t  o f  i ts a l l e g a t i o n  
o f  bad f a i t h .  W e  t h e r e f o r e  have now c o n s i d e r e d  t h e  
merits o f  WPS' p o s i t i o n  on r e c o n s i d e r a t i o n ,  b u t  w e  deny  
t h e  p r o t e s t .  

t h e  r e q u i r e m e n t  f o r  a showing o f  p o s s i b l e  bad f a i t h .  

Backuround 

T h e  p rocuremen t  c a l l s  f o r  t h e  a c q u i s i t i o n  o f  
s e c u r i t y  and law e n f o r c e m e n t  s e r v i c e s  a t  t h e  Army's 
Kwaja l e in  I s l a n d  missile r a n g e  i n  t h e  P a c i f i c .  The 
missile r a n g e  is  a n  a c t i v i t y  o f  t h e  B a l l i s t i c  Missile 
D e f e n s e  Sys t ems  Command, and is p r i m a r i l y  o p e r a t e d  by 
c i v i l i a n  d e f e n s e  c o n t r a c t o r s .  WPS h a s  h e l d  t h e  s e c u r i t y  
and l a w  e n f o r c e m e n t  c o n t r a c t  s i n c e  1980. 

The record e s t a b l i s h e s  t h a t  t h e  Army d e c i d e d  i n  
May of 1983  t o  make t h e  new s o l i c i t a t i o n ,  f o r  perform- 
ance  b e g i n n i n g  O c t o b e r  1, 1984,  a 100 p e r c e n t  s e t - a s i d e  
f o r  small  b u s i n e s s ,  and  p u b l i s h e d  a n o t i c e  t o  t h a t  
e f f e c t  i n  t h e  Commerce B u s i n e s s  D a i l y ;  t h i s  n o t i c e  was 
r e p e a t e d  t h e  f o l l o w i n g  December. I n  F e b r u a r y  o f  1984,  
WPS l e a r n e d  t h a t  t h e  Army had d e c i d e d  t o  c a n c e l  t h e  
t o t a l  small  b u s i n e s s  s e t - a s i d e  and award f h e  new con- 
t r a c t  t o  t h e  SBA u n d e r  t h e  8 ( a )  program. 

P r o t e s t  and  A n a l y s i s  

WPS a l leges  t h a t  t h e  d e c i s i o n  t o  p r o c u r e  unde r  t h e  
8 ( a )  program was made i n  bad f a i t h  b e c a u s e  i t  was 
i n t e n d e d  t o  k e e p  WPS from compet ing  f o r  t h e  award. WPS 
is a g r a d u a t e  of t h e  8 ( a )  program and a s  such  is no 
l o n g e r  e l i g i b l e  f o r  8 ( a )  awards .  The f i r m  f u r t h e r  
a l l e g e s  t h a t  t h e  Army r e s t r i c t e d  t h e  p rocuremen t  as 
r e t a l i a t i o n  for  t h e  f i r m ' s  p r i o r  requests to  t h e  Army 
f o r  i n v e s t i g a t i o n s  i n t o  t h e  c o n d u c t  o f  Army a g e n t s ,  
who i n  t u r n  had conduc ted  c r i m i n a l  i n v e s t i g a t i o n s  o f  
c e r t a i n  members o f  WPS' s t a f f  on Kwaja l e in .  A p p a r e n t l y ,  
these WPS s t a f f  members were cha rged  w i t h  l a r c e n y ,  
w r o n g f u l  d i s p o s i t i o n  of government  p r o p e r t y ,  and i l l e g a l  
p o s s e s s i o n  and use o f  c o n t r a b a n d  mater ia l .  I n  s u p p o r t  
o f  i t s  a l l e g a t i o n  t h a t  t h e  Army h a s  acted i n  bad f a i t h ,  
WPS h a s  f u r n i s h e d  a copy o f  a p e r s o n a l  l e t t e r  w r i t t e n  by 
one  member o f  i t s  s t a f f  u n d e r  i n v e s t i g a t i o n  which con- 
t a i n e d  t h e  s t a t e m e n t  t h a t ,  "The a g e n t  I t a l k e d  t o  sa id  
t h e  Army is o u t  t o  close t h e  company down." 
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In our view, a statement in a personal letter from 
an individual under investigation to the effect that the 
Army sought to exclude WPS from further contract work at 
Kwajalein carries little evidentiary weight. We point 
out that such a statement is mere hearsay, that is, it 
is offered in evidence by a party not making the state- 
ment as proof of the facts the statement asserts. See 
29 Am. Jur. 2d Evidence S 493 (1970). Further, the- 
protester's own submission contains a copy of the Army's 
criminal investigation report which states that this wPS 
staff member swore under oath that: 

"he never told anyone, or was told by 
anyone, that CID (The Army's Criminal 
Investigation Division] was trying to 
close down Washington Patrol Services." 

This individual's sworn statement made in response to an 
investigation thus directly refutes his statement in a 
personal letter. Thus, under the circumstances, we can- 
not conclude that the letter establishes the Army's bad 
faith in this matter. 

WPS also contends that the proposed,awardee of the 
8(a) award is not qualified to perform security and law 
enforcement services because the firm's principal line 
of work is research and development. It appears that 
WPS, as a non-8(a) firm, is not an interested party 
under our protest procedures to question the qualifica- 
tions of a particular 8(a)-eligible firm. - See Kleen- 
Rite Janitorial Service, Inc., B-178752, March 21, 1974f 
74-1 CPD 11 139. In any event, as we pointed out in 
Gallegos Research Group, B-209992, April 1 1 ,  1983, 83-1 
CPD 11 376, the SBA's apparent policy is to match con- 
tract awards to an eligible 8(a) firm on the basis of 
the firm's business plan2 and not merely the company's 
principal business activity. Furthermore, both the Army 
and the SBA have concurred that the proposed subcontract 
awardee is fully capable of performing the requisite 
services at Kwajalein, and there is evidence in the 
record relating to the firm's prior experience in 

20nce a firm is determined to be eligible for the 8(a) 
program, the SBA and the firm develop a business plan 
which contains specific business targets, objectives, 
and goals for the purpose of eliminating impairments to 
the firm's ability to compete in the marketplace. 15 
U.S.C.g 636(j)(10); 13 C.F.R. S 124.3-1(a)(l) (1984). 
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developing model law enforcement programs, which would 
reasonably justify such a determination. The SBA and 
the contracting agency have broad discretion in select- 
ing 8(a) subcontractors, and a protesting firm's mere 
disagreement with their assessment of that subcon- 
tractor's capabilities is not grounds to disturb the 
selection. - Id. 

WPS also alleges that an improper conflict of 
interest exists in the fact the proposed 8(a) awardee 
employs a former high-ranking officer of the Ballistic 
Missile Defense Systems Command. Apart from the fact, 
as the Army relates, that this individual served as 
Chief of Staff for the U.S. Army Missile Command, a 
separate activity from the Ballistic Missile Defense 
Systems Command, it is not contrary to statute or 
regulations for a former government employee to accept 
employment with a contractor to perform services under a 
contract with the government, when such services are to 
begin after the employee terminates his government 
service. Sterling Medical Associates, B-213650, Jan. 9, 
1984, 84-1 CPD 11 60. Here, the officer is retired, and 
the contract work does not begin until October 1 ,  1984. 
We see no conflict of interest present in this matter. 

lished procedures by not conducting an impact study to 
show the economic effect on WPS before selecting the 
8(a) subcontractor. Contrary to WPS' assertion, how- 
ever, SBA Standard Operating Procedure No. 80-05 only 
requires that an impact study be conducted when small 
business concerns will be affected by an 8(a) set-aside, 
and the record shows that WPS is no longer small. 

WPS asserts that the SBA violated its own estab- 

* 

Comptroller General v of the United States 
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